Release from prison in Hungary and the European Catl of Human Rights

By Dr. Anita Nagy, Miskolc*

I. Introduction

The European Court of Human Rights has condemned Hu

gary because of its adoption of real (whole) lifapris-
onment:

The overcrowding of prisons is an often discusssde in
literature. An example of this problem is illustdtin Figure
12, which shows that Hungary falls in the middle énnis of
its prison population.

Release from prison can occur in several ways:

completion of the term of imprisonment

conditional release

interruption of imprisonment (temporary)

presidential pardon

reintegration custody with electronic monitoringo¢h 1
April 2015)

In my study | analyse the conditional release amgigential
pardon in Hungary.

Il. Conditional release

One of the most effective tools of changing thé&uwates of
the convicts is the institution of conditional reée. The es-
sence of parole is that after serving a determpeed of the
punishment it renders the possibility to the conhticreinte-
grate into the society.

Early release in Hungary is based on discretiorkegi-
sions and is always conditional. The basic prowvisiovern-
ing the early release of prisoners is Art. 38 (L}he Penal
Codé. According to this provision, prisoners can bedion
tionally released from determinate prison senteafes they
have served two thirds of their sentence. A minimafrthree
month must be served since the 1998 amendments.

The conditional release aims at a possibly effectie-
socialization of well-behaving prisoners, in whasese the
aim of penalty can be achived without serving tbenglete
term of imrisonment. The decision about the releaka
certain prison inmate on parole falls within thenpetence of
the penal executive judge.There are objective rasiteand
subjective criterion on parole.
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! Case of LaszI6 Magyar v. Hungary (ECHR, Judgnnt
20.5.2014 — App. no. 73593/10), online available at
http://hudoc.echr.coe.int/sites/eng/pages/seanakx?&s001 -

a) The objective criterion for release on parolehist a
certain proportion of the sentence must have ajrbagn
served (two thirds of their sentence). According\to 38
(3), when the court imposes a term of imprisonnaémto
longer than five years, the court may, in circumesés
deserving special consideration, grant conditiortdase
after half of the sentence has been served. Thisros
not available in case of multiple recidivists.

b) The subjective criterion is particulary good gmosis
for the future. The deciding judge must be convihtteat
there is no danger that the offender will relapge fur-
ther crime. The penal judge primarily may take iawm
count the opinion of the penal institution, whilencern-
ing the prospects of the future he shall examieestate-
ment of the convict and other objective circumstasnc
such as the family circumstances of the convia, ibs-
sibilities of his employment, sources of his living

The penal institution supports it, if the prisohes a lot
of rewards. In prison, such rewards can be: prase;
misson of extra opportunity to reeceive extra paroer-
mission of extra opportunity to meet visitors, edien of
amount of money allotted for personal needs, artiet
ward, money reward, delating the record of execudisd
ciplinary sanctions, short term absence of leaue, a
thosrised absence.

The competent authority for conditional releasalisays a
penal judge (special chamber of the County Cotittg penal
judge acts as a single judge. The penal judge acisidhe
hearing of offenders, in case of presentation aflence he
holds trial, the prosecutor and the defender arenitted to
be present at the hearing. The penal judge conduetkear-
ing and holds the trial within the parameters o tenal
institution. The decison reached by the penal judggpeal-
able. If the penal judge has not released the mpeison pa-
role, he may review the possibility of releaserate

The penal judge terminates the procedure if theianot
has been withdrawn by the prosecution on the grewfd
justifiable reason.

Appeals against the decison of the penal judgelaca-
ed by an appeal panel of county court.

lll. The presidential pardon

The presidential pardon is a discretionary powdrergé are
two types of pardon: one is a public pardon, knesramnes-
ty, and the other is an individual pardon. Eachhefse can
further be divided into two categories, procedwuaat en-

144109[5.1.2016]). The case originated in an applicatioforcement pardons.

(no. 73593/10) against the Republic of Hungary &xtlgvith
the Court under Art. 34 of the Convention for thetBction

Public pardon can be granted by the Parliarfiéwicord-
ing to this, amnesty applies to a certain grougitfier the

of Human Rights and Fundamental Freedoms (“the @env accused or the imprisoned.

tion”) by a Hungarian national, Mr. Laszl6 Magydithe
applicant”), on 9 December 2010.

2 Reference: World prison brief:
http://www.prisonstudies.ordb.1.2016).

% Penal Code: The Act C. of 2012.

4 Vaczy Tanulményok a 70 éves Bihari Mihaly tiszteletére,
2013, p. 553.
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Amnesty is primarily connected to symbolic or pioét
events, for instance the commemoration of the dehtmre
Nagy, when public pardon was granted to a numberist
oners in honour of his death. This article focusegshe sys-
tem for individual presidential pardons in Hungary.

The process described above is illustrated in EigZf.
See Figure 2, p. 203.

IV. If granted, what does a declaration of pardon -
clude?

Why do we need to know about the procedure for-indj, the case of imprisonment, the text reads, famepe, “the

vidual pardon?

According to Hungarian Art. 9 (4) g of the Fundana¢n
Law, the president of the republic has the righgtant indi-
vidual pardons.

.1 he President of the Republic shall
g) exercise the right to grant individual pardon.”

The minister responsible for justice is responsitde the
following:

1. preparing the case, with the help of the ParbDen
partment, and
2. endorsing the decision made by the President.

There are two ways to initiate the pardon procedtiean be
requested or be initiated through official chanfiels the
case of application, the prisoner, the defence éayhe legal
representative of a minor, or a relative of theused or pris-
oner can apply for a parddn.

The request for a pardon must be submitted todhet of
first instance®

remainder of the punishment is suspended for t(8egears
on probation.”
Features of the president’s decision are:

I. Above all, the president has discretionary power
decide,

Il. It is not mandatory that the decision be justfin any
way,

Ill. The opinion of the minster does not bind theg-
dent, and

IV. The decision becomes effective only with the- en
dorsement of the minister.

Measures taking place after the endorsefent
The court of first instance delivers the decisiontlee pardon
to the prisoner.

While there is no legal remedy against the decjsiibis
possible to submit a new request for pardon.

Statistics on the presidential pardon proceduregaren
in Figure 3% According to the data issued by the Pardon
Department for the period between January 1, 20@R0%e-
cember 31, 2014, approximately 98 % of the requémsts

Upon submission, the court gathers the necessay-dopardon were refused.See Figure 3, p. 203.

ments, for instance the opinion of the probatiditef, envi-
ronmental scanning, police reports, and the opirabrihe
penitentiary institution.

The court sends the documents (the charge, thersamt
medical reports, and a pardon foPn) the minister within
thirty days.

What happens when the minister does not suppomhe
plication for a pardon?

Even in this case, the minister is required to séeddoc-
uments to the president of the republic, as wethasminis-
ter's negative opinion. If there are medical reasdnis pos-
sible for the minister to postpone or interrupt plumishment.

I would like to briefly give the results of an emipal
study that was carried out with the permissionhaf Pardon
Department of the Ministry of Justi¢é.

| analysed several dozen legal cases based omwltbe/-f
ing factors:

the crime committed

the sentence

the reason for the request

the opinions from the relevant sources

whether the request was recommended for a pregtient
pardon

Let us examine a sample from the study (Researcty: X

5 ECHR, Judgmenof 20.5.2014 — App. no. 73593/10 (Casd<EGY/44/1/2018") in Table 1. See Table 1, p. 204.

of Laszlé Magyar v. Hungary), para. 20.

®Act no. XIX of 1998, Sec. 597 (1.) on the Code oin@nal
Procedure provides: “Motions for pardon [...] irspect of
suppressing or reducing sanctions not yet exedutéshall
be submitted — ex officio or on request — to thesiktent of
the Republic — by the Minister in charge of justice

" Act no. XIX of 1998, Sec. 597 (3) on the Code oin@nal
Procedure: ,Such a request may be introduced bygéfend-
ant, his/her lawyer or [...] relative. [...]".

8 Act no. XIX of 1998, Sec. 597 (4) on the Code oin@nal
Procedure: ,A pardon request [...] concerning acsan not
yet executed must be introduced with the firstanse trial
court.”

° Decree of Ministry of Justice 11/2014 (XII. 135ec. 123.

9 Act no. CCXL of 2014, Sec. 45 on the Code of Criahi
Enforcement.

1 By the document of presidential pardon:
http://igazsagugyiinformaciok.kormany.hu/tajekoatat-
altalanos-kegyelmi-eljarasr¢b.1.2016).

12 Ministry of Justice, Pardon Department:
http://www.kormany.hu/download/d/8d/30000/Statisa %62
020022014%20december%2031%20kegyelmi%20ugyek.pdf
#!DocumentBrowsé€5.1.2016).

4 Nagy, Research about pardon procedure, Ministry of Jus-
tice, Pardon Department, XX-KEGY/44/1/2015.

!> Nagy, Research about pardon procedure, Ministry of Jus-
tice, Pardon Department, XX-KEGY/44/1/2015.
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Figure 4 shows the distribution of the reasongéguest-
ing pardont® See Figure 4, p. 205.

V.Compulsory presidential pardon

From March 1, 1999 we can talk about the sentefi¢esal
life imprisonment®” in Hungary*®

According to para. 44 (1) of the Penal Code of Hugig
real life imprisonment is applicable to a list afrmin types
of cases. In 18 cases the judge can use his/hgenuent,
including the following: genocide, crimes againsintanity,
apartheid etc.

In two cases, real life imprisonment is compulddry

a) multiple recidivism with violence, or
b) those who committed crimes from the list aboagip-
ipate in a criminal organisation.

One special case is when a person sentenced toniifigs-
onment commits another crime, and is sentencedetonh-
prisonment again: then the actual sentence musedidife
imprisonment’

In Magyar v. Hungary (App. no. 73593/10, 20 May 2p1
the European Court of Human RigHtkeld that the sanction

16 «“Other reasons” included fear, good behavior, auid
vanced age.

" Rec(2003)22 of the Committee of Ministers to memb
states on conditional release (parole) recommeidg; the
law should make conditional release available tosah-
tenced prisoners, including life-sentence prisafieksfe-
sentence prisoner is one serving a sentence oifnibeison-
ment.

18 Act no. IV of 1978, Sec. 45 on the Criminal Cods, in
force since 1 March 1999, provided as follows: “(fLa life
sentence is imposed, the court shall define injakdgment
the earliest date of the release on parole oratl gixclude
eligibility for parole. (2) If eligibility for parte is not exclud-
ed, its date shall be defined at no earlier thayeis. If the
life sentence is imposed for an offence punishatitbout
any limitation period, the above-mentioned datellsha
defined at no earlier than 30 years.”

As in force at the material time and until 30 J284.3 when
it was replaced by Act no. C of 2012 on the CrirhiGade
provided as follows: “Imprisonment shall last fafelor a
definite time.”

19 Act no. C of 2012 on the Criminal Code, Sec. 44 (2

20 Act no. C of 2012 on the Criminal Code, Sec. 45 (7

2 Kafkaris v. Cyprus, (ECHR, Judgmeaf 2008 — App.
No 21906/04). A life sentence does not becomedircible”
by the mere fact that in practice it may be servefdll. It is
enough for the purposes of Art. 3 that a life secteis de
jure and de facto reducible. lorgov (Il.) v. BulgafECHR,

e

of life imprisonment as regulated by the respondeate,
which is de jure and de facto irreducible, amouata viola-
tion of the prohibition of degrading and inhumamishhment
as regulated by Art. 3 ECHR.

The judgment was challenged by the Hungarian gevern
ment, but the request to the Grand Chamber refeves
rejected. The judgment became final in October 2014

The court reinstated its previous case law and psira
of departure emphasised that the imposition ofddatences
on adult offenders for especially serious crimeshsas mur-
der, is not in itself prohibited by or incompatiblgth the
ECHR (para. 47). The Court reminded that there viese
particular but related aspects to be analysedt, Firs ECHR
will check whether a life sentence was de iure dadacto
reducible. If so, no issues under the Conventidseafpa-
ra. 48-49). Second, in determining whether a liémtence
was reducible, the Court will ascertain whethefeagrisoner
convict had any prospect of release. Where natitawvalaf-
fords the possibility of review of a life sententieis will be
sufficient to satisfy Art. 3, irrespectively of tHerm of the
review?? Prisoners are entitled to know at the outset eirth
sentence what they must do to be considered feasel and
under what conditions, including the earliest tiofereview
(para. 53).

The government tried to argue that the possibdftpres-
idential pardon made the execution of the sentenpeactice
reducible, but the ECHR did not accept this argutfien
The Court also noted that the human rights viotati@as
caused by a systemic problem, which may give asarhilar
applications, and therefore suggested a legislat¥@m of
the system of review of whole life sentences.

In Hungary today there are 275 people sentencdifeto
imprisonment, and of these only 40 have been seeteto
real life imprisonment (not all of these are fidakisions?*

%2 | ife-sentence prisoners should not be deprivethehope
to be granted release either. Firstly, no one easanably
argue that all lifers will always remain dangerdossociety.
Secondly, the detention of persons who have no hafpe
release poses severe management problems in téersas
ing incentives to co-operate and address disrujpaviour,
the delivery of personal development programmesptigan-
isation of sentence-plans and security. Countriesse legis-
lation provides for real life-sentences should ¢ffiene create
possibilities for reviewing this sentence after amiber of
years and at regular intervals, to establish whethdife-
sentence prisoner can serve the remainder of thitersee in
the community and under what condition and supinvis

measures. See Explanatory Memorandum on Recommenda-

tion Rec(2003)22 on conditional release (parole).
% The Government submitted that the applicant’s siéa-
tence was reducible both de iure and de facto; dt riot

Judgmenbf 2010 — App. no 36295/02). Where national lavbeen deprived of all hope of being released froisoprone

affords the possibility of review of a life sentenwith a view
to its commutation, remission, termination or tleaditional
release of the prisoner, notwithstanding the nalicjal char-
acter of the procedures to be followed, this wl dufficient
to satisfy Art. 3.

day. They argued that his sentence was thereforpatible
with Art. 3 of the Convention. ECHR, Judgmeft20.5.2014
— App. no. 73593/10 (Case of Laszl6 Magyar v. Huyppga
para. 35.

4 http://www.jogiforum.hu/hirek/328385.1.2016).
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Hungary made two important steps in its responsieo
ECHR judgment:

1. it introduced a mandatory pardon procedurecibavict
has spent 40 years of his sentence,
2. it established a Pardon Committee.

Table 2 guides us through what the mandatory papdoce-
dure actually means. See Table 2, p. 205.

Regarding the declaration of the ECHR, the Hungaria
Constitutional Court made a declaration on April 2014
(No. 111/00833/2014) and a council of the Curia (Bt
Jogegységi Tanacsa) issued a declaration on JuB015
(No. 3/2015, BJE).

Regarding the compulsory presidential pardon, tllese
larations stated that the Hungarian legal system was in
compliance with the requirements set forth by Eeeop
Court of Human Rights.

VI.Conclusion

However, it can be argued that these measurescarsuffi-

cient to meet the requirements, because the reqeirefor
the endorsement of the minister responsible fdigesneans
that there is a political element in the decisiomgtant a par-
don. This reduces the impartiality and independesfcthe

court.
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Figure 1
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Reference: World prison brief: http://www_prisonstudies.org/info/worldbrief/wpb_stats php (last query: 16.03.2015)

Figure 2
There are two ways to initiate the pardon proce- [ In the case of application, th¢ | The request for a
dure; prisoner, the defence lawyer pardon must be
1. it can be requested or the legal representative of a submitted to the
2. be initiated through official channels minor, or a relative of the court of first in-

accused or prisoner can apply | stance.
for a pardon

Upon submission, the court gathers the necessaynaents, for instance the opinion of
the probation officer,environmental scanning, polieports, and the opinion of the peni-

tentiary institution.

The court sends the documents (the charge
the sentence, medical reports, and a pardor

form) to the minister within thirty days

4L

Minister endorses the decision made by the
President
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Figure 3 Requests for presidential pardp2002-2014

Table 1
Type of crime Sentence Reason for request Attachexgpinions Recommended for
approval/
rejection
Multiple cases of | 3 years 10 months medical reason — paralysis opinion of hospital treating | for approval
fraud imprisonment due to a serious accident | him: he saved the life of a
person; opinion of prison:
good behavior, frequently
rewarded

! Explanation: engedélyezés: approval , elutasigdssal; kegyelmi kérelmek szadma: number of parmgguiests.
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Figure 4

Table 2

1.

Has served 40 years of the sentence
(if he has declared that he wishes to requast
the proceduré)

The minister must carry out the procedure:
within 60 days

The minister informs the leader of the Curia,
who appoints the five members of the Pai
Committee®

The majority opinion must be made within
90 day$ in an_oral hearing (examining
medical status, behavior, risk ranking, etc.).
The opinion must be sent to the President:
within 15 days, who decides whether to g
the pardon. The final step is the endorsement
of the minister responsible for justice.

If a pardon is not granted at this time, the
procedure must be repeated in two years.

a B~ W N

Act no.
Act no.
Act no.
Act no.

CCXL of 2014 on the Code of Criminal Enfenecent, Sec. 46/B.
CCXL of 2014 on the Code of Criminal Enfeneent, Sec. 46/D.
CCXL of 2014 on the Code of Criminal Enfenecent, Sec. 46/F.
CCXL of 2014 on the Code of Criminal Enfenecent, Sec. 46/H.

Zinnocence (6)

«-employment(10))

inancial reasons (9)

= family reasons (20)

% regretting the crime (3)

# medical reasons (21)

other reasons (13)
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