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I. Introduction
As it is broadly acknowledged, the crime and crihjnistice

management are recognized as a growing problemdworl

wide. There are a few places in the world thatretecurrent-
ly dealing with issues related to juvenile justiéevery prac-

tical issue that most countries face is how to rgangouth

crime through drafting, revising or rethinking thevenile

justice system, including the court system andslagon.

Hence, examining the experiences of different glicions

allows for the identification of common problemgahemes
and contributes to the comprehension of the sthsngnd

weaknesses of a particular juvenile justice syst®werall,

this process contributes to improving trends inejule jus-

tice policy. From this perspective, this articlediges on the
topics facing the Georgian juvenile justice refothmough

identifying solutions found in the German and theaekican

juvenile justice settings.

Studying the German model of juvenile justice pplis
especially important since the structures of legatems in
these two countries, Germany and Georgia, are girtéar.
The Georgian legal system stems from the Germamefra
work, whereas the U.S. model of juvenile law redogs
some distinct features of the American juveniletipgs sys-
tem.

Consequently, this comparative research endeavats-t
scribe, evaluate and summarize the advantagesfitseaed
best sides of the juvenile justice system in lighAmerican
and German trends in this regard. Reconsideringutrenile
justice in Georgia and the adoption of reasonahk ron-
discriminative regulations is almost unfeasiblehwitt find-
ing and assessing the weaknesses and strengthssef $ys-
tems found in the legislation of Western countries.

I1. The system of juvenile justice and the authorities ap-
plying juvenile law
1. The United States of America

The United States of America do not have a natignadnile
justice system. Juvenile justice systems vary suistly
from state to state, though the U.S. Constitutiederal poli-
cies and legislation, — produce significant comnfiestures.
These separate systems, which are controlled lalyektate
law, differ from each other in mission, scope andcpdure.
These inherent variations provide many opportusitce test
different approaches and new programs and to lGam
each other, but they make it difficult to descrthe juvenile
justice in the United States comprehensively.
Researching the origin of the juvenile justice systin
the U.S. and examining the legal responses to miadro
break the law could be achieved through a profaumalysis.
This analysis should consider jurisdictional issuesvhen

does the juvenile court have authority to act, amén and
how do adult criminal courts assert jurisdictiostead?

When the first juvenile court was created in Coalufity,
Illinois, in 1899, the court’s jurisdiction clearkyas distinct
from its adult criminal court counterpart. The pedings
were confidential, informal, and non-adversarialtérms of
subject matter jurisdiction, the juvenile court tthd respon-
sibility for three kinds of cases: delinquency, eegency and
neglect. Dependency and neglect cases did nowdgaivhat
the child had done but with the situation in whitle child
was found. In reality, these types of cases weeztid more
at parents and guardians than at youngsters. €hildrere
not offenders in these circumstances; they wereenoften
viewed as victim$. As Judge Cabot of the Boston Juvenile
Court observed: “Remember the fathers and mothave h
failed, or a child has no business [in the coantl it is when
they failed that the state opened this way to xectiem, into
the court, and said ‘This is the way in which wentvgou to
grow up™.*

Nearly all states had a juvenile court by the 1920gse
civil (i.e., non-criminal) courts were guided byetiprinciple
that their actions should be in the best interégshe child.
Juvenile justice in the United States was moldedhieycon-
cept of parens patriae, which saw the state inrdhe of a
parent. As a parent, the state had a responsibililgtervene
in the lives of children when the child was in neéd¢are due
to the inability of the natural parents to proviagigpropriate
care or supervision. Within this framework, a chiidlating
criminal law was considered to be a delinquentdachof the
court’s “benevolent interventior?”.

Before juvenile courts were established, minorsused
of a crime were treated much the same as adules pfdce-
dural framework for determining the guilt of a chivas the
same as for an adult, and, if found capable oficairintent,

a minor defendant was in principle subject to thea range
of penalties as an adult offender. The simplest twasee the
juvenile court movement is as a reaction agairstctiminal
court treatment of youthful offenders. Proponerftshe ju-
venile court movement sharply criticized the tresm of
young people as if they were “hardened” adult aneis, and
especially the incarceration of youthful with sesesb of-
fenders’ Once the juvenile court establishes the scope, pro
cedure, and sanctions, it differs greatly from thas the
criminal court, and to mark these differences, ethenvo-
cabulary changed. Those subject to the juveniletquocess
were called “respondents” rather than “defendangs’re-

% Harrig/TeitelbaunvBirckhead, Children, Parents, and the
law, 39 ed. 2012, p. 285.

% “Status Offenders”, seldays, in: McShane/Williams (eds.),
Encyclopedia of Juvenile Justice, 2002, p. 355 ff.

* Cabot, in: Addams (ed.), The Child, the Clinic and the
Court, 1925, p. 224.

! Bala et al., Juvenile justice systems, an international con-Bala et al. (fn. 1), p. 43.

parison of problems and solutions, 2002, p. 43.

® Harrig/TeitelbaunBirckhead (fn. 2), p. 285.
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spondent found to have committed misconduct waguthd
cated” rather than “found guilty”, and labeled alidquent”
rather than a “criminal” or “felon”. Upon adjudi¢an, the
child was subject to “disposition” rather than “s=rce”’

Beginning in the late 1960s, rulings by the Unitstdtes
Supreme Court substantively changed the charadt¢éheo
juvenile courts. The informality of the juvenile s was
greatly diminished when they were ordered to giveused
delinquents many of the same legal rights adults Wwhen
charged with a criminal act. For instance: protectagainst
self-incrimination, the right to receive notice the charges,
the right to present and question witnesses, tig of indi-
gent youth to have an attorney provided by theestatd the
right to have the charges against them proven lbgorea-
sonable doubt. These decisions reduced the proaleditfier-
ences between the juvenile and criminal justicasesys

Another important point while researching the Uuve-
nile justice system is the waiver of jurisdictiomitis a “crit-
ically important” action determining vitally impant statuto-
ry rights of the juvenile, whereas this point ig tiee subject
to serious consideration in Germany.

In two-thirds of the U.S. states, juvenile courévé orig-
inal jurisdiction over most cases in which a pergonnger
than 18 is charged with an offense. However, in Néawk
and North Carolina, only youths of the age of 18 wounger
are tried in juvenile court, and the upper agetliii juvenile
court jurisdiction is 16 in ten states: Georgidindlis, Louisi-

ana, Massachusetts, Michigan, Missouri, New Hanmpshi

South Caroline, Texas, and Wiscon$i@onnecticut’s legis-
lature voted to rise the age of juvenile courtgdittion from
16 to 18 in 2007, implementing it for 16-year-oits2010
with a plan to add 17-year-olds in 20'2.

All states have one or more means of transferririgaest
some cases involving minors younger than the maxirage
limit from juvenile court to an adult criminal cdutntil the
1960s, individual orders by the juvenile court jadgere the
means for transferring a case to the adult coure Supreme
Court’s first decision concerning juvenile courtaptices

judge transferred the matter to the adult crimic@lrt. In-
creasingly, in recent years, other system actokee hseen
given the decision-making authority to transfeusaepile to
the adult criminal court. Prosecutors in many staiew may
file a juvenile case directly in the adult crimiraurt, a pro-
cess labeled prosecutorial discretion. Legallys feiaccom-
plished by the legislature classifying a set ohas or of-
fenders as being under the concurrent jurisdiatibboth the
juvenile and criminal justice systems and empovgetine
prosecutor to select the appropriate venue focése*? In 15
states, where juvenile and adult courts have ceentijuris-
diction over some offenses for offenders older thma-
scri?sed ages, the prosecutor has discretion tosshadere to
file.

As it was mentioned the correct application of jtdicial
waiver (transfer) in the U.S. performs a significaale in
exercising impartial judgment and fair justice this relation,
the threats confronting the juvenile’s rehabilitatiinterests
in case of an inappropriate transfer should beuatatl and
analyzed.

Besides facing the potential of much harsher seeten
one of the disadvantages of transfer is that mitigesl as
adults rather than juveniles receive little or edabilitative
programming and have more difficulty expunging thegim-
inal records. Minors transferred to an adult conaly be held
in adult jails and prisons, where they are at gnesaisk of
victimization and death than in juvenile facilitis

The legislatures’ choices regarding the type ofvemi
statutes and their specific terms have not beemif&igntly
limited by the courts. The courts have generaligeated the
argument that, since juveniles have no constitalioight to
be tried in a separate court system at all, theestanay de-
sign their procedures for sorting minors into thla and
juvenile courts as they see fit, provided that pmecedure
comports with fundamental fairness.

2. Germany
While the U.S. juvenile courts were formed as eadyl899,

transfer a juvenile to the adult criminal justicgstem was
made by a juvenile court judge, the prosecutor daatjuest
a transfer hearing and attempt to prove that thehywas not
amenable to rehabilitation within the juvenile jostsystem.
If the judge believed the youth could not be reli@iped, the

" Harrig/Teitelbaur/Birckhead (fn. 2), p. 287.

8Balaetal. (fn. 1), p. 44.

® Puzzanchera/Adams/Sickmund, Juvenile Court Statistics
2006-2007, 2010, p. 105.

10 Campaign for Youth Justice, StaleendsReport, 2011,
p. 29 f.; available at:
http://www.campaignforyouthjustice.org/documentsYdFS
tate Trends Report.p@d21.10.2014)for an account of the
legal history ofthe movement to raise the age iNorth
Carolina, seeBirckhead, North CarolinaLaw Review 86
(2008), 1443; for a discussion of NeMork's history, see
Sobie, Pace Law Review 30 (2010), 1061.

" Harrig/TeitelbaunyBirckhead (fn. 2),p. 377.

as late as the 1920s.

It was not until 1923 that the Youth Court Act (Ju-
gendgerichtsgesetz) entered into force in Germarye
Youth Court Act signaled a profound change in deplvith
young offenders. It provided for a different ledamework
for criminal cases committed by juveniles (14 to yiears
old). Until then juvenile offenders (12 to 17 yédiell under
the jurisdiction of the adult court system, althbugeir mi-
nor age led to mitigated penalties.

The development of the idea of the “modem school of

criminal law”, led byFranz von Liszt, coincided partially
with the emergence of the “youth court movementGar-
many which stressed the rehabilitation of juveoifienders.
In addition, the movement stressed the need famaptetely

2Balaetal. (fn. 1), p. 56.

3 Harrig/TeitelbaunyBirckhead (fn. 2), p. 380.
! Ray, Scholar 13 (2010), 317 (342 ff.).

!5 Harrig/TeitelbaunyBirckhead (fn. 2), p. 380.

Zeitschrift fur Internationale Strafrechtsdogmatikvww.zis-online.com

611



Bernd Heinrich/Irine Kherkheulidze

different system of justice for juvenile offendevghich then
was conceived as a system of education. The “youatirt
movement” relied heavily on the ideas of the Ndktherican
child-saver movement as well as on North Americapee-
ences with juvenile courts. In 1908, Frankfurt beeathe
first German city to establish a special departnfenfuve-
nile offenders. The first juvenile prison opened §1.1°

principles of the criminal procedure against adwith the
trial as its central stage and the court as itshnaaior. Be-
cause Germany like most other states of contindftiabpe
follows the inquisitorial — not the adversarial ystem, the
trial is governed by the court, especially by thesming
judge, and not by the public prosecutor and thers coun-
sel which are the main actors in the Anglo-Amerit¢egal

One year before the enactment of the Youth Couwt, La tradition. In the pre-trial stage, on the otherdathe process

another youth law, namely the Youth Welfare Actg@nd-
wohlfahrtsgesetz, 1922), came into effect. The Yowutel-
fare Act was aimed at youths (under the age of odgiponsi-
bility, which then commenced at the age of 21 [todi8]), in
need of care and education. The development oG#renan
youth laws has been based on those basic belefstiarac-
terized the emergence of youth laws in virtuallyVikestern
juvenile justice system¥.

It could be argued that the commencement of juegna-
tice-prone settings, attitudes and legislation stgsulated by
the creation of the U.S. juvenile court movemenwdver,
not all features of the U.S. juvenile courts wepeleed to the
German system.

Particularly, contrary to the U.S. system of julerjus-
tice, in Germany no specific juvenile courts arevded, but
the courts hearing juvenile cases function underréygular
court system instead. Additionally, the German YoGourt
Act does not provide for waivers of juvenile rigtgad the
possibility of transferring juvenile offenders tdut criminal
courts. On the contrary, young adults (18 to 20s)emay be
transferred to the juvenile justice system insteddbeing
tried in an ordinary criminal coutf.

The amendments of Youth Court Act in the twentiggh-

is directed by the public prosecutor, who is bobgdaw to
take up a case, if there are sufficient factualdatibns (sec.
152 of the Code of Criminal Procedure), and whaeli in
the position to terminate the proceediAgsVithout a formal
indictment of the public prosecutor’s office, novguile case
can be brought to the juvenile criminal cotirfThe Youth
Court Act requires a specialization of the juverdkminal
court insofar as the judges should have a spgusgichologi-
cal and sociological) knowledge of youths and finahs a
general rule, judges in juvenile criminal court®sld at the
same time be appointed as a family judge (Vormumafés-
richter) responsible for applying juvenile welfdeav in the
family court?

In Germany, the penal law can by no means be appiie
young offenders, and juveniles can under no cir¢antes
appear before the adult court. Juvenile offendeesadways
dealt with within the juvenile justice system andder the
jurisdiction of the juvenile law. Despite this, tiih the Euro-
pean space (including countries like the Nethedariel-
gium or the United Kingdom) the possibility or ajdtion to
sentence young offenders in an adult court (i.eoéice
court) for petty offences or traffic violations ets in all
countries except Germany.

tury (1943, 1953 and 1998)as already indicated, adhered to

the principle of education, although in 1943, untter influ-

3. Georgia

ence of German national-socialisfha special amendment Georgia first addressed the issue of juvenile ¢estis late as

concerning juvenile felons introduced the posdipibf the
transfer of juvenile offenders at the age of sintgears and
older to adult criminal courts with adult criminpénalties.
This law was abolished immediately after World VWaiThe
amendment of 1953 brought important changes ingesfn
the opportunity to sentence young adults as juesfil

A comparative theoretical research of the U.S. Ged-
many shows considerable differences between trmsaries
concerning the existence and criteria of transferatiult
courts. Nowadays the transfer issue is not thetpipracti-
cal interest for the German juvenile justice systd@ime rea-
son is that since juvenile justice is seen as aiapleranch of
the criminal justice system in Germany, it is cansant that
the procedure in juvenile justice cases follows temeral

2009, when an explicit approach was assumed, imglihe
liberalization of criminal policy toward juvenileffenders.
For this reason, no in-depth comparison of the Giaar
juvenile court system or transfer issue to the W&l Ger-
man experience is in place. It is reasonable torasghat the
Georgian juvenile justice system is far from beifudly
formed or perfect, as it currently undergoes a {tavqn pro-
cess of formation and completion. However, withime t
frames of this policy, a significant effort waselited toward
amending and improving the juvenile justice system.
Remarkably, before 2009, Georgia did not even have
juvenile justice reform strategy that would ensthie ade-
quate protection of the rights of juveniles in dmtfwith the
law and would respond to their needs within themeral
justice system. It was adopted by The CriminalidasRe-

18 Winterdyk, Juvenile Justice Systems, International Perspef@'m Inter-Agency Coordination Council only as lai 2009

tives, 1997, p. 234.

" Empey, American delinquency, Its meaning and construc® Meier/Vasmatkar, ZIS 2011, 584.
tion, 2" ed. 1982, passimKlein (ed.), Western system of % Winterdyk (fn. 16), p. 250.

juvenile justice, 1984\interdyk (fn. 16), p. 234.
18 \Winterdyk (fn. 16), p. 237.

9 Kerner, DVJJ-Journall990, 68.

20 Kerner/Weitekarnp, in: Klein (fn. 17), p. 147.
ZL\Winterdyk (fn. 16), p. 235.

2 \Winterdyk (fn. 16), p. 237.

% Vandijk/Nuytiens, Objectives of Transferring Juvenile
Offenders to Adult Court, available at:
http://www.fvv.uni-mb.si/conf2004/papers/dijk.pdf
(21.10.2014).
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and was later revised in 2011 and 2013, followedabgle-
vant action plan. All of the strategy documentgesdra need
for adequate professional training and retrainiogtfie court
personnel. Despite the absence of juvenile couitisirwthe
Georgian court system, according to the amendnenhe
Criminal Procedure Code of Georgia, the adjudicatad
juveniles is carried out by properly trained judgpsosecu-

code or related statutes. For instance: The Nodbolida
juvenile code and related statutes involve all $hbstantive
issues about juveniles should it have the natura aivil
character or bear the statements of criminal resipdity.

The North Carolina juvenile code covers abuse, ewgl
and dependency, definition and treatment of unpliswd
and delinquent juveniles, the juvenile record arateptal

tors and investigator$.Besides, the secession of a particulaauthority. All these chapters involve the rules tafaring

composition of judges, mainly focused on juvenileses
within the entire court system, is strongly recomaed by
the UNICEF policy paper and scheduled under therjilg
justice reform strategy.

According to the UNICEF policy paper, one of thedp
ic recommendations on further reforming the juvenilstice
system in Georgia is to ensure the comprehensieeiajza-
tion of the justice professionals including susahie capacity
building. This can be done either: (a) through ¢heation of
specialized units within the judiciary police ancbgecution
service, where a certain number of professionalsbeides-
ignated to work solely on children’s cases or {® identifi-
cation and assignment of specialized professiowals will
be entitled to work on cases involving juvenilest Will also
be working on other casés.

procedures, law enforcement procedures in delincyueno-
ceedings, venue and petition, dispositions, andymather
points both for materialistic and procedural EwRelated
statues refer to evidence, criminal law, criminadgedure act
and adoption, also to elementary and secondarya¢ioné®
The U.S. philosophy of law drafting shows thatjalle-
nile-related legislation is incorporated in the gnile code
and other related statutes covering a wide rangmpfaspect
of the different fields of law if concerning juvdes. These
could be the behavior, conduct, punishment, treatmeell-
being, living conditions, family setting and evedueation.

2. Georgia

In Georgia, currently, provisions regulating juMenielated
legal proceeding are given in different codes awgislative

Apparently, the transfer issue from adult to jukeni acts. The criminal code involves the specific chapiefining

courts is not outlined within the Georgian juvenjiestice
system because of the non-existence of such candsac-
cordingly is not the point for consideration foetpurposes
of the comparative research below.

[11. Construction of juvenile codes and related legidation

Disparities and differences among the U.S., Geargiad
German juvenile justice could be found not onlyétation to
the systems, but also in the construction of tyéeslative acts
regulating the point. The comparison of the juveribdes or
other juvenile-related laws in these countries aimexpose
the necessity of how and why a particular approacithe
designing of the law is applied in each countrydénthis
topic, one can learn that specific codes for julesnare effec-
tive in each state of the U.S. In Georgia suchdeds at the
stage of drafting, whereas in the German legistaiystem
the juvenile court law is the main act regulatihg tssue all
through the country. If the structure of laws (co@md stat-
ues) of these different countries is looked intee basis of
differential approaches to the topic becomes \aésibl

1. The United States of America
In the U.S., nearly every aspect of the juvenilifge system

the juvenile criminal liability in two terms: theepuliarities
of juvenile criminal liability and the release afveniles from
criminal liability and punishment.

Since 2009 the Georgian legislative framework hgusifs
icantly changed. Studies have confirmed the compéaof
Georgian legislation with basic international start$. How-
ever, there are several issues that require thinefurim-
provement of legislation. Among them is the isstiprotec-
tion of the right to privacy of minors as it is yemportant
for avoiding his or her stigmatization and negativiuence
on his or her further developmehtThe main challenges are
related to the inability of the criminal justicessgm to pro-
vide the continuity of an individual, child friendapproach
across the entire chain of the justice system. eddy, the
issues concerning children in conflict with the land child
victims and witnesses in the criminal justice cahte regu-
lated by various laws and secondary legislative.act

There is no comprehensive code that would combine

norms defining the basis of criminal liability, $encing
principles and types of sanctions or other measihiascover
due process guarantees for juveniles in conflith e law
and sentencing mechanisms. Considering the needsfidd
in the process of the on-going revision of crimitegislation,

is controlled by state legislatihdue to the federal structure the development of a separate piece of legislatgulating

of the country. Each state has the authority t@adquvenile

% The juvenile justice reform strategy of 2011 ar@il®
adopted by The Criminal Justice Reform Inter-Age@Goor-
dination Council of Georgia.

" policy paper by UNICEF, Justice for children indBgia,

the criminal justice system for juveniles has beeemed

29 North Carolina Juvenile Code and Related Statutes A
notated, p. 6 ff.

%0 North Carolina Juvenile Code and Related Statétes
notated, p. 281 ff.

Recommendationfor the government to reform the justice® The juvenile justice reform strategy of 2011 agdpby

system for children in Georgia, 2013.
“ Balaetal. (fn. 1), p. 56.

The Criminal Justice Reform Inter-Agency Coordioati
Council of Georgia.
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appropriaté” The government of Georgia is developing aV. Juvenile crimesand applicable criminal sanctions

separate code for juveniles covering all the aspettrimi-
nal law, criminal procedure law and institutiorraatment.

3. Germany

The case of Germany in terms of contraction of fiteelaw
differs from the others indicated above. Like th&l) Ger-
many is a federal republic. However, federal laviGiermany
contrasts greatly to the U.S. criminal law — justtlae law of
criminal procedure. The 16 German states (Bunddstardo
not have their own particular criminal codes ontnal pro-
cedural codes. Hence, it becomes clear that thetadoof
specific juvenile codes for each of the “Bundeskifids
totally unrealistic for the German system. Accogijn the
Juvenile Court Act, which is a so-called suppleragntrim-
inal law, comprises substantive criminal law ashasllaw of
criminal procedure applicable to juvenile offend&r€onse-
quently, the most important provisions regulatinyenile
cases are contained in this act.

The Youth Court Law focuses on the educational rend
habilitative needs of juvenile offenders. But Genmnjavenile
justice was never dominated by a social welfare ehatthe
prevailing idea is that both, punishment and edanahould
be reconciled within the framework of juvenile jast Ger-
man juvenile criminal law never deviated far frorangral
criminal law?*

Another important juvenile-related law in Germasythe
Youth Welfare Act. It regulates the cases wherdild ds in
need of care and education as well as in need lpf dned
protection. In severe cases, namely where the 'shilell-
being is threatened, the state can take actiomsigtie par-
ents via the guardianship court. Alongside the atianal
measures, the law on young people’s welfare previdehe
8" Book of The Social Security Code (SGB VIII) formar-
ous types of help and protection. The possibilit@sye from
counseling to separating the child from his or parents if
necessary:

In relation to German juvenile law, it could be chuded
that despite the non-existence of specific juvenidees for
each state in Germany, the issue of dealing witkeniles —
both offenders and those in need of protectione-eaplicitly
regulated by the two major acts. These acts aee:Yibuth
Court Act and the Juvenile Welfare Act. While arzahyg
these laws, it becomes clear that the educatiqmaioach is
the main concept behind the designing and undetistgrof
the German juvenile-related legislation.

32 policy paper by UNICEF (fn. 27), p. 12.

% Krey, German Criminal Law, General Part, Vol. 1, 2002;

p. 150 ff.

**Winterdyk (fn. 16), p. 236.

35 Robbers, An Introduction to German Law,"sed. 2012,
p. 135.

1. Juvenile crimes/Delinquency

Delinquency or juvenile crime is an internation&lepome-
non which is a subject of concern for all countridswever,
as it is clear from the study of the juvenile leggbtems in
various countries of the world, none of these coesthas
managed to avoid such probleffis.

It is impossible to develop a general and commarcep-
tion for juvenile crime as it depends on the sqdegal and
political order of the specific country. As theseno common
understanding of the juvenile crime, for the pugmsf re-
search, we shall cover all components relatedgm#ture of
juvenile crime, adopted and implemented by juvetsigal
systems in different countries.

a) Georgia

According to the Code of Criminal Proceedings obf@éa a
juvenile is a person, who has not attained thecdd® years;
based on the Criminal Law Code a juvenile is a genmsho
became 14 but was not 18 just before committingraec In
Georgian criminal law, there are no specific julemirimes.
The conception of the crime is defined in art. tedf Geor-
gian Criminal Code and it is equally applicable hhdor
adults and juvenile offenders. This article stat@$ie basis
for the criminal liability shall be a crime, i.éhe illegal and
culpable actions provided under this Code. Crinadl stot be
the action that, although formally carrying thersigof crime,
has not produced, for minor importance, the prejdhat
would necessitate the criminal liability of its petrator, or
has not created the threat of such prejudite.”

b) The United States of America

Unlike Georgian criminal legislation, many counsrigith a
common law system know the term juvenile crimiredswell
as juvenile delinquents and status offenders. I thS.,
youths can be charged with at least three diffecatggories
of offences.

First, they can be charged with a felony or misdemoe
by federal, state, and local statutes. Second, &heysubject
to relatively specific statutes applying excluswéd juvenile
behavior: truancy, consumption of alcoholic bevesagand
running away from home are examples. Third, juenidan
be prosecuted under general omnibus statutes tichidie
such offences as acting beyond the control of paremgag-
ing in immoral conduct, and being ungovernable Edrri-
gible. Offences in both the second and third caiegoare
status offense¥ which constitute the subject of interest for
the purposes of the research below as they arénootpo-
rated in Georgian or German juvenile law.

Violation of status was part of the U.S. juvenidgal sys-
tem from its establishment. Such violations werasitered
as offences in the juvenile code for some peridhis (s the

% Winterdyk (fn. 16), Introduction.

37 Art. 7 of the Criminal Code of Georgia.

% Bartollas/Miller, Juvenile Justice in America’%d. 1998,
p. 196.
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part of the definition of delinquency) and in sopexiods the
same violation was considered as a problem diffefierm
and less serious compared with delinquency. Torlglem-
derstand the essence of the status violation, &k gtovide
a brief definition and review the history of a rolehich the
status violation played for the juvenile legal jostsystem, as
well as discuss the potential legal basis for tla¢us viola-
tion.

In the broadest definition of the term, delinqueriny
volved any offense that would be a crime (felonynusde-
meanor) for an adult. However, the original juveniourt’s
definition of delinquency also included violatioaEthe law
that would not be an offense for adults. Thesesarealled
status offenses. Status offenses are defined plyniraterms
of the child’s age status (a person under the lagalof ma-
jority), and they are any violation of the law bychild — in
the majority of states someone under the age of 1Bat
would not be a crime if committed by an adult. Sfieex-
amples, along with definitions, will give furtheladfication.

There are various forms of status violations. Thesim
common status offenses have almost always beenclyua
running away, curfew violations, alcohol-relatedfentes,
tobacco use, underage gambling, and virtually amnfof
sexual intercourse. Once again, it is essentialetoember
that these activities are not law violations foulésl under
most circumstance¥.

tion with status offenses to provide children ameirtfamilies
with the services they need, but might not s&ek.

¢) Germany

As opposed to certain case created rules thattiflralise in
many doctrinal rules of criminal law and criminabpedural
law in the U.S., case law is not a source of laBarmany*?
Accordingly, the conceptions similar to those vagued
broad definitions of delinquency including the stbffences
introduced in the U.S. do not exist in German Laere are
no provisions defining specific “juvenile crimest Guvenile
delinquency”. All crimes are the same as those,mitted by
adult offenders.

Decisive for the definition of juvenile crime isetage of
the perpetrator at the time of the offence. So icraoffenc-
es as defined in the German Criminal Code appjyveniles
as well as to adults. As to the basic rules whiclstnie fol-
lowed when establishing criminal responsibilitye tHiffer-
ences between juveniles and adults lie in the typeé the
range of penalties that can be impo$d.

In general, simply expressing criminal behavior fethis
recognized as a crime under German law” is sufficier
imposing criminal responsibilit§# The crime is regarded to
be committed, and the accused is liable to be pedige-
gardless of being juvenile or adult, if his or ket fulfills the
elements of the crime, was unlawful, and was doné &

Status offenders can be processed through the ilavercypaple state of mind (schuldhaff)However, the criminal

justice system along with youths who have commitieohi-
nal offenses, or they can be handled separatety fedony
and misdemeanor. States refer to status offendeidIBS
(Minors in Need of Supervision), CINS (ChildrenNeed of
Supervision), PINS (Persons in Need of SupervisithNS
(Families in Need of Supervision) or JINS (Juvesile Need
of Supervision). Some jurisdictions handle thesatlys in a
different court; others will not place them in daien with
delinquents or send them to a juvenile correctiomstitution.

The handling of status offenders, one of the mostro-
versial issues in juvenile justice, has focusedtwo ques-
tions: Should status offenders be placed with dekmts in
correctional settings, and should the juvenile taetain
jurisdiction over status offendef§?

Status offense jurisdiction still is a part of mgnyenile
codes and juvenile court systems in the U.S. Themms to
be virtually no way to eliminate status offensessase much
of the behavior is endemic to the teenage yearsinysters
from a variety of backgrounds and socioeconomitusts
engage in these behaviors. Many of them will staghaut
detection and with no legal intervention. Howevarguite a
few cases, status offenses are important, not emselves
but because they are symptoms of more serious medraod
family problems. Status offense jurisdiction is tikkly to
totally disappear from the U.S. juvenile justicesteyn any-
time soon. While most people involved in the systeqress
frustration and dissatisfaction over status offetisatment,
many of them still want to retain the option ofdégnterven-

39 Mays (fn. 3), p. 355 ff.
“0Bartollag/Miller (fn. 38), p. 196.

culpability is only possible if a person has criglicapacity
(Schuldfahigkeit). Children under the age of 14t have
such a criminal capacity. The capacity must speaiff be
proved in accordance with the Juvenile Courts Adhe case
of youth (aged 14 to 17§.Contrary to North American sys-
tems of juvenile justice, German youth laws do paivide
for so-called “status offence$® described above.

In summary, we can conclude that it is impossiblerti-
fy the definition of juvenile crime due to an egiste of
multi-aspect determining factors. However, when ezl
with juvenile crime under the modern juvenile jostsystem,
it considers criminals as well as juvenile delingiseand
juveniles violating the status.

2. Criminal sanctions and the measures of educational char-
acter assigned for juveniles
Criminal sanctions for juveniles as well as the sura of a

coercive character must be viewed in the lighthef purpose
of the punishment. In this regard, most authorsudis and

“ Mays (fn. 3), p. 355 ff.

2 Eidam, German Law Journal 2004, 1179; available at:
http://www.germanlawjournal.com/pdfs/VolO5No09/PDF
ol 05 No_09 1171-1185 Legal Culture Eidam.pdf
(21.10.2014).

“3Winterdyk (fn. 16), p. 237.

4 Eidam, German Law Journal 2004, 1171180).

“> Robbers (fn. 35), p. 162.

%6 § 3 Jugendgerichtsgesetz (JGG).

“"Winterdyk (fn. 16), p. 237.
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explain the theory of retribution as well as theyantion

sanctions and calls for shifts on the applicatidnnon-

theories® Establishment of criminal sanctions for juvenilecustodial measures where it is possible. Accordimghis

offenders should consider the sense and purpo#igegiun-
ishment. The questions which have been the subfedts-
pute regarding the sense and purpose of the pueighsince
antiquity are asked in the following order: Doesighment
aim at retribution? Does it intend prevention afufe crimi-
nal acts? Or does it serve both prevention as ageHetribu-

strategy “deprivation of liberty, including arrestetention
and imprisonment shall be used against a minor ¢assta
resort and for a minimum period. However, in extepl
cases, when the use of preliminary detention ivitakle,
derived from the true interest of a child, his casest be
considered by the court as soon as possible, st¢hean be

tion?° Consequently, each country considers the legidato isolated from society for as short a period as iptesssDue to

approach towards the issue and its perceptioneptmish-
ment theories while drafting and adopting crimisahctions
in their codes.

a) Georgia

Taking into account the existing theories of punisht, the
Georgian legislator defines in art. 39 of the GergCrimi-
nal Code that “Punishment is aimed at the restmaif jus-
tice, prevention of new crimes and re-socializatidma crim-
inal. The purpose of punishment shall not be a ighysuf-
fering of a human being or humiliation of his orr laggnity”.

Accordingly, criminal sanctions in the Georgian r@inal

Code are created on the basis of the describeegtérn of
punishment.

One of the peculiarities of juvenile punishmenGaorgia
is that, under Georgian legislation, juvenile offers are the
only group subjected to mandatory educational measin
place of criminal punishment. Under the Georgiaim@ral

Code, both criminal sanctions and educational nreasu

proportionate to the nature and category of a creom@mit-
ted may be imposed upon juvenile offenders. Art.o82he
Georgian Criminal Code gives a list of types ofnirial
punishments that may be applied to juvenile offesdsuch
as fine; deprivation of the right to engage in atipalar ac-
tivity; community work; corrective labor; restrioti of free-
dom; imprisonment for a particular term. Despitgaleprovi-
sions which establish shortened terms of imprisartnier
juveniles according to their age, the period a fuleehas to
spend under detention is too long to achieve the
socialization of the offender, which is one of #ies of the
punishment. For instance, under the Georgian Ceh@uode:
“The term of imprisonment awarded against a juefribm
14 to 16 years old shall be reduced by one-thidi faom 16
to 19 years old — by a quarter. However, in thst firase the
final sentence shall not exceed 10 years and isg¢hend one
— 15 years”. Still, it can be argued that regamlletthe re-
duction of the imprisonment terms, keeping juvesiile cus-
tody for 10 and 15 years could hardly consider ingareha-
bilitative character. Hence, focusing on the eviduaof the
length of the imprisonment is one of the importaaoints the
legislator should keep in mind. Apparently, it issarious
issue in Georgia, as there are sanctions as loridp a®ars,
which hinders the process of re-socialization anstead
returns a real and incorrigible perpetrator to styci

This is why the juvenile justice reform strategy 2§11
outlines the imprisonment as the harshest meagwrénanal

8 Eidam, German Law Journal 2004, 1171 (1178).
“9Krey (fn. 33), p. 118.

the low age of a minor, special attention shoulgaiel to the
educational activities, which should not be blockeden
during his imprisonment”.

The rate of using detention, as a coercive meaas,
significantly decreased over the past few yearsvéler, it
remains quite high as does the sentencing to imypm&nt of
children in conflict with the law. In this regar@georgia must
enhance the application of alternative sanctiorth waspect
to minors in conflict with the law. In addition, tafnative
sanctions should be further developed and usedppptely
taking into full consideration the emotional, meraad intel-
lectual maturity of the child and the specificstiug casé®

Another appropriate tool for substituting impriscemh as
well as other criminal sanctions applicable forgoiles is the
provisions incorporated in the Georgian Criminald€eena-
bling judges to release a juvenile from criminalbiiity by
application of a coercive measure of educativeceffidow-
ever, it depends on the crime category and the purnb
crimes already committed. First-offender juvenileay be
released from criminal liability if the court holdhat it is
advisable to correct the juvenile by applicationaofoercive
measure of educative effect. The Georgian Crimibate
considers the following types of coercive measureduca-
tive effect awarded by the court: caution; transfader su-
pervision; assigning the obligation of restitutioestriction
of conduct and placement into a special educativeetical-
educative institutiod* However, unfortunately in court prac-
tice the application of such measures constitutesrg low
reercentage of all adjudicated cases. The courtgemeral
avoid ordering these measures and mostly apply isopr
ment in a considerable number of cases. The pyiofitor-
dering of the measure of educational characteisugampos-
ing the punitive measures must be turned into diggiprin-
ciple for judges applying the law in juveniles’ eas

In such cases, the judges should take into accthent
principle of proportionality in the narrow senseigfhconsti-
tutes the requirement of punishment-worthiness. &lloile-
gal behavior that violates legal interests may todibited on
pain of punishment. Criminal penalties are the géstr in-
strument within the system of governmental protectdf
legal interests. This fact proves to be true, esfigcsince
next to the penalty there is the socio-ethical emndation of
the perpetrator by the state. With the convictigrakcriminal
court, the condemned person is “publicly stigmatiz&nly

* The juvenile justice reform strategy of 2011 a@dpby
The Criminal Justice Reform Inter-Agency Coordioati
Council of Georgia.

L Art. 91 of the Criminal Code of Georgia.
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acts that might considerably harm society pernst tise of
this “sharp sword of criminal law” since such usestbe
adequaté”

However, the advanced step in terms of avoidingpicral
punishment and stigmatization of juvenile offendassigned
under the juvenile justice reform strategy of 2008s the
promotion of alternative measures to criminal pcosen by
introducing and implementing the diversion and ragdn
programs. The broader implementation of restorgtistice

The corrective methods are regulated in sec. 9eqt s
JGG. They are imposed “on occasion” of an offermarit-
ted by a juvenile, and they should affect the difea juvenile
in a positive way. It is no actual punishment, énldas edu-
cational purposes. The orders under sec. 10 JG@ateghe
lifestyle of juveniles and support their educatidimese or-
ders are only legitimate if the general requireraaiftcorrec-
tive methods are fulfilled. They should not serlve purpose
of punishment and should not infringe fundamenigthts >°

is articulated in the strategy.Georgian prosecutors are freeThe judge can issue orders on community serviceicia-

to exercise discretion and dismiss certain casedilmrting
juvenile offenders and enlisting them in a rangeligkrsion
programs. Criminal prosecution shall not be comrednor
if already initiated, it shall be terminated if tipeosecutor
considers that diverting the juvenile from crimimabponsi-
bility serves to his best interest and is in coanpdie with the
nature of the committed criné.

To sum it up, it should be outlined that criminahstions,
especially imprisonment — as “ultima ratio” — shiblle ap-
plied only in cases where otherwise the effectivetgrtion
of the legal interests would fail. Hence, givingphgation
priority to educational measures over punitive rmeas in
cases where such measures are applicable undéavthis
strongly recommended for the court personnel.

b) Germany

Under German legislation “the purpose of crimireakImust
never be to criminalize mere violations of mordhieal or

tion in social training courses, participation irctim-
offender mediation, participation in traffic eduoat super-
vision by a social worker, attendance at vocatidraihing,
etc. The assistance provided by the children andhyael-
fare laws may also include placement in a homeostef
family.®°

Disciplinary measures (Zuchtmittel) are classifiedhree
subcategories: these include warnings (Verwarnungie
imposition of conditions (Auflagen) and the arresyouthful
offenders (Jugendarrest). In the scheme of the dawthis
subject, they are more severe sanctions than theagdnal
measures. Their purpose is to make it clear toytheh in
question that he or she must bear the respongilidit the
wrong that they have done.

In contrast to the previous two categories of pussi
measures juvenile detention is regarded by theniie&v€ourt
Act as being penal in nature. It is imposed if otbiscipli-
nary measures have proved to be insufficient dhéf seri-

religious norms”Krey therefore concludes that criminal lawousness of the crime demands it. Juvenile detentieans

is not an all-round tool to deal with unpopular aebor.
Thus, criminal sanctions may be used only wheredba of
the protection of a legal interest justifies the w$ criminal

detention for at least six months. The maximum querof

juvenile arrest is ten years. A seventeen yearpetdon who

commits a murder can thus be sentenced to a maxioftem

law towards people. On that bagdisey explains the concept Years juvenile detentioft.

of the subsidiarity or in other words the “ultingtio” charac-
ter of criminal law. It means that criminal law maply be
used by the legislature if the constitutional stddof pro-
portionality allows it to do so°

The law on juvenile offenders differs from the oty
criminal law primarily in terms of the applicableenmrlties.
The dominant idea is correctional educafidduvenile crim-
inal law does not emphasize the criminal offencéherseri-
ousness of the offence but the offender and hiseorehabil-

In general, under German criminal law the primauyes
of punishment are imprisonment (Freiheitsstrafeyl dne
imposition of fines (Geldstraféf.With respect to the choice
between these different types of measures for jleveot-
fenders, the focus lies on educational néédd3espite the
consistent construction of criminal sanctions dighbd for

juvenile offenders, problems in sentencing of jukeerof-

fenders persist in the German law enforcement nggstti It
implies that like in Georgia the issue of the apgiion of

itative needs’ For this reason a distinction is made betweelPrisonment in a big amount of cases is still oskele in

three types of sanctions: educational measureguf@nile
delinquents, disciplinary measures and juvenileeikin.
These measures show particularly clearly that the on
juvenile delinquency is by nature a special aspé@ com-
prehensive body of the law on young people’s welfar

*2Krey (fn. 33), p. 17.

%3 The juvenile justice reform strategy of 2011 a@dpby
The Criminal Justice Reform Inter-Agency Coordioati
Council of Georgia.

>4 Art. 105 of the Code of Criminal Proceedings ob@ga.

%5 Eidam, German Law Journal 2004, 1171 (1175).

° Robbers (fn. 35), p. 184.

>"Winterdyk (fn. 16), p. 238.

%8 Robbers (fn. 35), p. 184.

German practice.

Criminological studies reveal that juvenile judgeske
considerably more use of sanctions involving degiidn of
liberty than their counterparts in the adult systewvenile
offenders are thus treated more harshly than gduhligh is
explained by the prevailing belief that placementsecure

% private source: Materials of the Course on Jueehiistice
by ProfessoDr. Heinrich at Humboldt University Law De-
partment; available at:
http://heinrich.rewi.hu-berlin.de/download/j$#1.10.2014).

O Winterdyk (fn. 16), p. 252 ff.
%1 Robbers (fn. 35), p. 185.

%2 Robbers (fn. 35), p. 169.

%3 Winterdyk (fn. 16), p. 255.
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detention will lead to favorable rehabilitative comes>*
Differential treatment can be observed with respecthe
length of prison sentences. The average juvenikoprsen-
tence is longer than the adult prison sentencesinparable
offence categorie¥.

As for the similarities and disparities between thieni-
nal sanctions incorporated in the codes of Geoagid Ger-
many, the coincidence in dividing measures in tategories
— as bearing criminal character and educationatacher —
should be outlined. However, in contrary to Gerarenile
law, where a fine and community work are considecete
the measures of a disciplinary nature under Geortpay
they are stetted as criminal penalties that wilirdzicated in
the criminal records of a juvenile.

¢) The United States of America

Modern philosophers make an important distinctietwzen
criminal justice and social justice. Because batkolve

notions of justice, they are each based on theemds of a
fair set of rules for how people treat each ottt how citi-

zens are treated by the government. Criminal jaesta type
of a negative justice. It is concerned with the veagociety
allocates undesirable experiences to its membdrs. study
of criminal justice is the study of the rules, pedares and
practices under which residents experience theicgtjan of

a criminal label and the imposition of criminal stans.

Criminal labels and criminal sanctions are congdejust
when they are imposed upon the guilty, but only nira-

posed within the rules of substantive and procdddue

process. Criminal justice is a set of instituticarsd proce-
dures for determining which people deserve to Imetganed
because of their wrongdoing and what kind of sanctithey
deserve to receivd.

Criminal responsibility for juveniles and appropea
sanctions depend as on the conduct committed bjytiesile
as well as on the mental state (maturity) of a ultoffend-
er. The point at which children become adults hased
from one period to another. Whether children areltador
not, in other words, depends partly on the socinentc
conditions under which they live. In terms of wrdogng,
the elusive concept of responsibility has its raothe notion
that juveniles know right from wrong, have develdpse so-
cial conscience, feel guilt or remorse over theiicms, are
mentally sharp enough to know the rules, do notehamy
disease that reduces their ability to get alongaaiety, fully
understand that their actions are harming othens, are
emotionally matur8’ “At common law, children below 7
years are incapable of committing a crime, and983] the
age was raised to 8 by statute. It does happenctiilaren
even of this early age enter upon serious mischig,in that
event the community is not helpless against théey tan be

® Heinz, Recht der Jugend und des Bildungsweséfs
(1992), 123.

%5 Winterdyk (fn. 16), p. 262 f.

¢ Clear/Hamilton/Cadora, Community Justice,"® ed. 2010,
p. 3.

" Bartollag/Miller (fn. 38), p. 194 f.

brought before the juvenile court as in need oéaarprotec-
tion. In the next age-group, from the attainmen8 aintil the
attainment of 14, the rule is that a child cannetcbnvicted
of crime — and must be held not to have committedrae —
unless the court is put in possession of certaidegxe from
which his mental state at the time of act may bauded”®®
Accordingly, in the U.S. no unified framework ist §er the
age of criminal responsibility of juveniles andvéries from
state to state as the age of criminal responsibilitestab-
lished by state law. Simultaneously, the types aicsions
assigned for the juvenile offenders range from etade’s
jurisdiction to another under the U.S. juveniletice system.
It is almost impossible to list and discuss all éypof
sanctions applicable to juveniles in the United&das there
is a wide variety of sentencing options availale d judge
to impose on an adjudicated juvenile, although e¢hase
generally not conceived of as “punishments” in Way that
adult sentences are understood, but are insteadasersha-
bilitative. Typically, juvenile courts have broadscretion in
ordering any disposition that falls within theiats’ statuto-
ry scheme. However, they are constrained by theirement
that they base their decision on an evaluatioraofdirs such
as an individual's offense history and the sevenityhe cur-
rent offense as well as his or her social histétyone end of
the spectrum, many courts have the power to disthessase
altogether after the juvenile has been adjudicatddlinquent
if the judge finds that the juvenile does not neeg services
and that the dismissal is consistent with the bestests of
the respondent and the community. On the otheriaralfew
states judges can go so far as to order incaroerafia juve-
nile in a state-run adult facility. Between thes® textremes
are a great number of alternatives and optionbldrih Caro-
lina, for example, sentencing is guided by thegdaphy that
the court should impose the least restrictive digmal
alternative on the juvenile and should only resortommit-
ment to an institution when all other alternatiees found to
be inappropriate. Under the North Carolina stattitere are
twenty-four different dispositional alternativeshély include:
ordering the juvenile to cooperate with certaingoeans (for
example, substance abuse programs), requiringitiemile to
pay restitution or a fine or to complete a commustitrvice,
placing the juvenile on probation, imposing a cwfeor
committing the juvenile to a youth development eefit
Dispositions vary according to whether children adgu-
dicated delinquents, children in need of superwisiaban-
doned or neglected, runaway or abused or victimiZdu
judge may decide that the child’s family environmeartic-
ular circumstances or other factors are such thatchild
may be sent home with his or her parents. In othses, the
child is assessed a fine or ordered to pay reistituo the

% Williams, Criminal Law, The General Part’®2d. 1961, p.
814.

% Private source: Materials of the Course on Juee@iburts
and Delinquency by ProfessBirckhead at Duke University
School of Law, U.S. Spring Term, 2012; referenBishop/

Decker, in: Junger-Tas/Decker (eds.), International Hand-

book of Juvenile Justice, 2008, p. 3.
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victim. Parents, of course, usually end up payinfina or
restitution, but juveniles are frequently requitedwork for
the victim or do community service in order to fack.

Children who are mentally restricted or mentallyaite
sometimes required to undergo a special trainintherapy.
Probation is used when youths are found guiltyrobfense
or in need of supervision, but not secure confinemegor
high-risk youths, some communities have intensiabation
programs, in-house detention and even electronicitoring
devices.

A much more severe disposition is to take youthisadu
their natural homes. It most often occurs when mare@e-
glect their children or are in some other way uaail pro-
vide the kids with adequate care. These youngaterplaced
in foster homes for short or extended periods et de-
pending on their problems. Youths are removed ftbgir

The U.S. sentencing options have not been establigh
an easy way, but rather they have always beenectedter
consideration of reasonable recommendations by sdtiee
important authorities or institutions. One of suafportant
projects was the Juvenile Justice Standards Prgj@atly
sponsored by the Institute of Judicial Administvatand the
ABA. Officially launched by a national planning cariitee
in 1971 comprehensive guidelines for juvenile offers were
designed that would base sentences on the sergsusfi¢he
crime rather than on the “needs” of the youth. pheposed
guidelines represented radical philosophical charagel still
are used by proponents to attempt to standardeéahdling
of juvenile lawbreakers.

The belief that disparity in juvenile sentencingsnend
was one of the fundamental thrusts of the recomeend
standards. In order to accomplish this goal, th@ro@sion

homes in community-based correctional programs al. w attempted to limit the discretion of juvenile juggand to

Some of these homes offer specialized serviceslriag ad-
dicts, alcoholics, and mentally ill and mentallystdrbed
youths. Another kind of new facilities constructeecause of
the inadequacy of older county jails and detentienters are
county or city institutions. Youths who do not negldce-

ment in state training schools (the most securerjie facili-

ty) may be placed in these institutions for shaetigds of
time. Finally, some states permit juvenile judgesptace
youths in adult institutions: This practice hasrbesed when
youths presented a danger to themselves, othaterdsi or
the staff or were serious escape risks.

However, it should be mentioned that the dismis$ahe
case as well as the assigning of the different «iofl non-
punitive sanctions is possible even before transfgrthe
case to the court according to the discretion efgfosecutor
or law enforcement officer. The court intake fuoatis gen-
erally the responsibility of the juvenile probatidepartment
and/or the prosecutor’'s office. At this point, acid®n is
made to dismiss the case, handle the matter infbyrma
request formal intervention by the juvenile coura make
this, and the charging decision, an intake offimea prosecu-
tor first reviews the facts of the case to detesniinthere is
sufficient evidence to prove the allegation. Ifrthés not, the
case is dismissed. When there is sufficient evidenttake
decides if the case should be handled formally.

In informally processed cases, the juvenile voltihta
agrees to specific conditions for a specific tefimese condi-
tions are often outlined in a written agreementnditions
may include such items as victim restitution, sdhettend-
ance, drug counseling or a curfew. In most jurigdis a
juvenile may be offered an informal dispositionyiilshe or
he admits to having committed the act. In conttasinfor-
mally handled cases, where the youth “volunteessaliide
by sanctions recommended by intake, formally hahdie.,
petitioned) cases involve the prosecutor askingcihart to
assume control over the youth and force the youtibide by
the sanctions ordered by the codrt.

0 BartollagMiller (fn. 38), p. 186 ff.
" Balaetal. (fn. 1), p. 58.

make them accountable for their decisions.

There were twelve key points for the proposed jileen
justice system: Juvenile offenders must be divided five
classes; the criminal code for juvenile offendemild cover
the ages from ten until the youngster's eighteditthday;
the severity of sanctions for juvenile offendersuldo be
based on the seriousness of the offence rather ohaa
court’'s view on “needs” of the juvenile; maximumrtes for
various classes of offenses would be prescribethéyegis-
lature; sentences should be determinate and theiqeaof
indeterminate sentences prevalent in the statesldshoe
abolished; the least drastic alternative shouldiiized as a
guide to intervention in the lives of juveniles atheir fami-
lies; non-criminal behavior “status offences” andvate
offences “victim-less crimes” should be removedniréhe
juvenile court’s jurisdiction; visibility and accatability of
decision making should replace closed proceedimgs ra-
strain official discretion; there should be a rigthtounsel for
all affected interests at all crucial stages of pneceeding;
juveniles should have a right to decide on actiafiscting
their lives and freedom; the role of parents inejoile pro-
ceedings should be redefined with particular irgete possi-
ble conflicts between the interest of parent anittichmita-
tions should be imposed on detention, treatmends ciher
interventions prior to adjudication and dispositiostrict
criteria should be established for the waiver okpile court
jurisdiction to regulate transfer of juveniles tdu#t criminal
court.

In the late 1990s, many juvenile court judges stidire
quite concerned about these proposed standardg. fline
damental concern was that these standards attaaintterly-
ing philosophy and structure of the juvenile coultdges
also were concerned about how these standards vimitd
their authority. They also challenged the idea that possi-
ble, much less feasible, to treat all childrenelik

Nevertheless, the adoption of the standards hasriect
in many states across the nation. New York wagitbiestate
to act on them through the Juvenile Justice Reféuan of
1976. This law orders a determinate sentence efyidars for
Class A felonies.
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In 1977, the state of Washington also created arohét
nate sentencing system for juveniles in line with tecom-
mendations of the Juvenile Justice Standards. Mergo
throughout the 1980s and 1990s states continuacthpte-
ment the standards; some stiffened juvenile coartafiies
for serious juvenile offenders, either by mandatimgimum
terms of incarceration (Colorado, Kentucky, anchimaor by
enacting a comprehensive system of sentencing ljuéde
(Arizona, Georgia and Minnesota). States are camto
implement the standards tod&y.

In conclusion, it could be asserted that, despiteenor
less similar criminal and educative measures dstal in
American juvenile law, the issue of indeterminagatences
is not a core issue in German and Georgian lawsr&hber,
each offence in the German and Georgian crimindesds
assigned its corresponding penalty with a minimunah max-

courts, namely the (Amtsgericht) and the (Landdeyiend
juveniles have procedural rights equal to thoseddlt of-
fenders. The German Youth Court Act provides neifire-
visions for waivers of juvenile rights nor the pbdgy of

transferring juvenile offenders to adult criminabuets. In
Germany, juveniles can under no circumstances appea
fore an adult court. As for Georgia, its legislatis more or
less similar to the German model and differs frdva U.S.
juvenile justice system in terms of functioning ¢umile courts
or encountering the transfer issue as in Georgigzaparate
branch of the juvenile court operates within thérencourt
system. However, under Georgian law specializeiditrg is
mandatory to serve as judges on juvenile casesedier,
specialized units within the judiciary system midpat creat-
ed, where a certain number of experts will be desied to
work solely on children’s cases, or specializedfgssionals

imum range. Georgia and Germany share almost similaill be identified, who will be entitled to work ojuvenile

relations and attitudes towards the juvenile saneti where-
as in the U.S. vagueness and disparities stilligteas to the
juvenile delinquency conception, as well as to &ge of
criminal responsibility, juvenile court jurisdictioand sen-
tencing options.

V. Conclusion

While comparative research has a great value, rgakiter-
national comparisons poses considerable challenggse-
cially if it is aimed at the exploration of the miaedvanta-
geous components of juvenile justice. As many mesess
engaging in cross-cultural studies have found, epts do
not always translate well across national bordEsen the
countries sharing a common legal heritage havd Bgaems
that differ significantly. This diversity is muchare noticea-
ble when comparing juvenile justice systems whioh @ot
founded on the same legal basis. It is especialig bf the
differences between the U.S and the German juvdaile
systems while Georgia takes a blanket approachienjle
law that incorporates the features of both syst@asause of
the partial incompatibility of concepts in the ctiigs under
research, the focus is more on the identificatibrbmad
themes and unique innovations rather than on detail

The first component typical solely for the U.S. ¢mie
justice system is the existence of the juvenilertsoas sepa-
rate units even since 1899. It was a court cledidtinct from
the adult criminal court as the juvenile court veg&rated by
the concept of parens patriae, and did not granjubeniles
with the due process rights available only for adtflenders.
Besides the importance of the issue of the apphicadf a
judicial waiver (transfer) it is also the structiypeculiarity of
the U.S. juvenile court system. These charactesistind
perspectives did not exist in the case of the Garmad
Georgian juvenile justice systems. In contrasthe U.S.
system of juvenile justice, in Germany no specjfigenile
courts are provided. The courts hearing juvenilsesaare
functioning under the entire court system instead are
organized on three levels. Cases involving youtbhfténders
are tried by special juvenile courts at the firgbtlevels of

"2 BartollagMiller (fn. 38), p. 202 ff.

cases as well as on other cases.

The construction of juvenile codes and relatedslatjon
is another important point for shedding light oe fbllowing
issues: What is a particular country’s attitudedodvjuvenile
law? How does each country prescribe ways for dgadiith
juvenile offenses? Do their legislations build upsocial,
demographic, historical and cultural factors? Imegal, it
should be said that comprehension of a particutantry’s
juvenile-related legislation best describes thenttyts ad-
ministrative policies. From this point of view themparative
research of the design of the U.S. German and Geotgw
shows that American juvenile law considers the feldstruc-
ture of the country as juvenile codes vary sub&tiytfrom
state to state, despite the common basis of the CbS8stitu-
tion and federal policy. Inherent to the U.S. julehaw is
the unification of almost all aspects of the difet fields of
law regulating juvenile-related issues in one liegige act:
the juvenile code. Albeit, some supplementary lagisn
related to the issue is still provided. Unlike theS., Germa-
ny disregards its federal structure as it has dpe an act
on juvenile law applicable in all states across toentry.
The youth court law does not advocate the useefmbifare
model as punishment and education under considarati
the principle of proportionality are reconciled kit German
juvenile legislation. As for Georgia, up to nowhas no par-
ticular act regarding juvenile delinquency. Howevéhne
criminal code makes special provisions for the esecihg of
young offenders. Only recently has Georgia stadedklop-
ing the unified juvenile code incorporating thetteas and
structure of both the U.S. and European juvenilated acts.
The purpose of this code is to establish a juvgogéce legal
framework in compliance with the Convention on Rights
of the Child and other international standards aodms
aiming at safeguarding children’s rights and pranwthe
reintegration of the child into the society.

The variation in the given systems of juvenile igstand
a comparison of the U.S., German and Georgian jle/éaw
can serve as visible indicators of how differentiores view
the same phenomena like juvenile delinquency. Té®ira
and status of delinquency are stipulated by sqmateption
and legal definition of this phenomenon. As the parative
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research of the U.S., German and Georgian juvémilehas
shown, the patterns of delinquency can vary drarabhyi
from one country to another. While the term “delieqcy” is
defined in a broad sense to include status offenadsr the
U.S. juvenile law, Germany has no direct equivalientts
language for the English language concept of the€ile
delinquent”. Rather, they speak of juvenile crinfityathat
does not include status offences. Neither doesdimoiegis-
lation provide for the concept of status offenced mstead
of delinquent applies the term of juvenile offendeits crim-

inal code. However, the new Juvenile Code of Genrgi

which is in the process of being drafted elaboratesnew
term “child in conflict with the law” — that is dieled as “A
child alleged as, accused of, or recognized asnbaiun-
fringed the criminal law”.

Cross-cultural comparisons of juvenile justice pat on-
ly different crime phenomena, but also differentiaband
legal reactions into perspective of treatment @& filvenile
offender. Each of the countries in this study ait&slf the
guestion as to how to respond to youth crime, Wwbkatespec-
tive concerns are and what measures are being takdaror
being considered. Answering these questions stipailthe
adoption of different policies for dealing with ymy offend-
ers. However, despite these policy differences andide
range of sentencing alternatives varying from puaisanc-
tions to educational measures, the common featfrékssS.,
German and Georgian law are still detected. Comta@ach
of these countries is the consideration of bothregghes to
the offence — punishment and education — accoriinghere
they better fit children’s needs in terms of theinabilitation.
The second common feature of these countries te quiigh
percentage of the application of youth incarceratio the
court practice. The difference among the above-ioeed
countries is observed in terms of establishing icranliabil-
ity due to the fact that each country has its oegelly pre-
scribed lower and upper limits of criminal respduilgy for
youths. The main point isolating and differentigtithe U.S.
juvenile- related sanctions from their German arebi@ian
bis wohin und nicht weiter?
es, which cause disparity in juvenile sentencinthdugh
some of the U.S. states have abolished them aratecrea
determinate sentencing system for juveniles acogrdo
recommended guidelines, they are still retainedoime oth-
ers, whereas in German and Georgian legislation deter-

minate sanctions with a minimum and maximum penalty

limitation are prescribed in the codes.

Finally, comparing similarities and differences voe¢n
the countries and juvenile justice models enabfesoudraw
some conclusions. These inferences will furthephed to
understand the strengths and weaknesses of eatdmsgs
well as to identify possible responses and newdsdor the
perfection of the juvenile justice system in ouspective
countries.
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